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The End of NY's Unique Approach to Expert Witness 

Disclosure in Med Mal Cases 

 

 

By John L.A. Lyddane 

       

Since the amendment of Section 3101(d) in 1985, New York State has required that 

litigants in medical malpractice cases disclose the substance of the testimony they 

expect to produce through their expert witnesses at trial. Despite the extensive 

experience of bench and bar with the application of the statute, New York persisted as 

the only jurisdiction in the United States where the identity of an expert witness is not 

directly discoverable. 

CPLR 3101(d) 

Prior to 1985, CPLR 3101(d) specifically provided that an expert opinion prepared for 

litigation was not subject to disclosure [Pizzi v. Muccia, 127 A.D.2d 338 (3rd Dept. 

1987)]. Reform legislation enacted that year moved New York state closer to most other 

jurisdictions in requiring broad disclosure of the subject matter of any proposed expert’s 

testimony. Counsel was required to disclose the qualifications of the expert and a 

summary of the grounds for the expert’s opinions. The names of the experts were also 

required to be disclosed for every type of expert except medical, dental and podiatric 
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experts in malpractice cases involving those specialties. The ostensible reason for the 

difference in treatment among experts was that those in the medical, dental, and 

podiatric professions were perceived to be more likely to pressure an identified expert to 

discourage their appearance as a trial witness adverse to a colleague,[Rubenstein v. 

Columbia Presbyterian, 139 Misc.2d 349, Supp. N.Y. 1988]. 

In 30 years of use, the current version of CPLR 3101(d) has produced a considerate 

body of law regarding the disclosure of credentials which may or may not suggest the 

identity of the expert witness. However, the supposition that physicians, dentists, and 

podiatrists would actively pressure their colleagues to prevent them from testifying has 

produced a comparatively negligible body of law. Most seasoned practitioners in the 

medical, dental, and podiatric malpractice specialties have yet to directly encounter a 

case where such pressure has been claimed to have been a factor. By contract, virtually 

all have considerable experience litigating what degree of disclosure of qualifications is 

required. 

‘Jasopersaud v. Rho’ 

The issues regarding adequate disclosure of a medical expert’s qualifications while 

omitting the name from discovery responses produced the Appellate Division, Second 

Department’s effort to balance the concerns in its 1991 decisions of Jasopersaud v. 

Rho, 169 A.D.2d 184 (2nd Dept. 1991). By then, it was recognized that many medical, 

dental, and podiatric experts had qualifications which were sufficiently unique to allow 

opposing counsel to determine who the adversary had retained as an expert even if the 

expert’s name was omitted from the discovery response. 

The Jasopersaud court observed that the name of the expert was all that the statute 

permitted to be withheld, but that the legislature had not provided guidance on the 

issue. The requirement that the expert’s qualifications be disclosed “in reasonable 

detail” was in conflict with the legislative intent behind shielding the expert’s identity. 



 
Page 3 of 5 

 

The court seemed not to question whether the potential aggression of physicians, 

dentists, and podiatrists against the testifying members of their professions was a 

legitimate concern in the process of striking a balance. 

‘Thomas v. Alleyne’ 

In 2002, the Appellate Division, Second Department again took the lead in addressing 

the issue in the context of advances in technology which rendered the identification of 

expert witnesses from their qualifications a simple task which a competent paralegal 

could accomplish in a matter of minutes. The court was asked by counsel for the patient 

in Thomas to reevaluate its decision in Jasopersaud in light of the fact that compliance 

with the requirements of the statute with regard to the disclosure of expert qualifications 

was tantamount to the disclosure of the expert’s identity. The court proceeded to 

entertain the request and determined that its prior position should be abandoned, but 

not in the manner requested by Thomas. 

Rather than attempting to determine how the proponent of the expert could comply with 

both requirements of the statute at the same time, which was becoming increasingly 

problematic, the court required that counsel disclose the expert’s qualifications in 

reasonable detail except in very narrow circumstances. Only where counsel had 

evidentiary proof of a reasonable probability that the expert’s identity would be imparted 

by the disclosure of the qualifications, and that the disclosure would subject the expert 

to the “unreasonable annoyance, expense and embarrassment, disadvantage, or other 

prejudice” envisioned by CPLR 3103(a), would counsel be permitted to disclose less 

than the statutorily required “reasonable detail” of the qualifications. 

Despite a thorough discussion of the law on the point by Justice Gail Prudenti, there 

was again remarkably little discussion of the sparse case law on those aggressive 

physicians, dentists, and podiatrists who had presumably been held in check in 

thousands of intervening malpractice cases by the protection of the identity of the expert 
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witnesses. Considering the fact that the identity of those experts had not been 

concealed from anyone with even the mildest curiosity, the absence of any discussion 

underscored the question as to whether the protection of medical experts was statutorily 

required. 

‘Kanaly v. DeMartino’ 

Advances in technology evolve somewhat more quickly than they do in law, but it is the 

Appellate Division, Third Department which has most recently addressed this issue in 

June of 2018. [Kanaly v. DeMartino, 2018 WL 2725756 (3rd Dept. 2018)]. The court 

in Kanaly was asked to revisit the question regarding the disclosure of plaintiff’s expert’s 

qualifications in the current environment where it was clearly demonstrated that an 

advanced software program could correctly identify experts with only a few pieces of 

relevant data. Citing Thomas v. Alleyne, supra with approval, the court ordered that 

plaintiff’s counsel provide full disclosure of the expert’s qualifications “notwithstanding 

that such disclosure may permit such expert’s identification.” The only exception 

allowed is where the plaintiff obtains a protective order by making a factual showing that 

in the particular case there is a reasonable probability that the medical expert would 

otherwise be subjected to intimidation or threats if his or her name were revealed before 

trial. 

Legislation is often the product of compromise and is in itself an inexact science. When 

the process of updating CPLR 3101(d) was ongoing before the 1985 amendment, there 

was no method whereby it could have been established whether medical, dental, or 

podiatric experts would or would not be subjected to pressure from their colleagues to 

dissuade them from supporting claims against their fellow professionals. No doubt it 

could and did happen, but the question was whether the practice was common enough 

to merit a legislative mandate exempting a class of expert witnesses in a class of 

malpractice cases from requirements which would be imposed upon every other type of 

expert witness in every other type of case. 
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The Kanaly court swept away virtually all impediments to full discovery when it 

condoned the order of Judge McKay Chauvin which specifically required counsel for the 

plaintiff to supplement her disclosure to include … anticipated opinions concerning the 

specific manner, as applicable to each individual defendant, in which each defendant 

deviated from the requisite standard of practice. 

A request by a defendant physician for the specific departures claimed, which will 

ultimately be required on the verdict sheet, has too often been met with resistance on 

the basis that the information requested is “evidentiary,” as if that would excuse 

statutory noncompliance. It has likewise been common for expert responses to include 

all claims against all defendants regardless of the specialty of the defendants or even 

whether their treatment was contemporaneous. 

The Kanaly court has cleared the way for full disclosure of expert opinions pursuant to 

the terms of CPLR Section 3101(d) observing that pursuant to the statute, the only 

relevant information concerning an expert witness in a medical malpractice action that 

parties may omit from disclosure, without a protective order, is the expert’s name … 

there is no reason for this court to continue to interpret the statute in a way that permits 

parties to severely limit the amount of information they provide regarding their expert 

witnesses. 

It will be interesting to see whether full compliance with the legislature’s 1985 directives 

will have a positive effect on the congestion of New York’s trial calendars. Medical, 

dental and podiatric malpractice cases have been major contributors to the backlog 

created at least in part by reluctance to enforce the now clear terms of the statute. 

 

John L.A. Lyddane is a partner and the chair of the medical malpractice defense group 

at Dorf & Nelson LLP. 


