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Leveraging Copyright Law  
to Protect Against the  
Unauthorized Use of a 
Brand’s Logo 

By Scott D. Locke, Esq.

The Lanham Act,1 which defines the contours of much of trademark 
law, provides the primary legal framework within which one protects and 
enforces rights in a brand. However, not all unauthorized uses of a word, 
a phrase, or a logo that are associated with a brand are actionable under 
that statute. In general, to prevail on a claim under the Lanham Act for 
trademark infringement, one must show a likelihood of confusion as to the 
source of a good or service. Unfortunately, proving that an unauthorized 
action by another person or entity created sufficient confusion and, thus, 
forms the basis of liability and/or injunctive relief under the Latham Act can 
be cumbersome and costly. 

 While the term “logo” does not appear in the text of the Latham Act, 
courts have held that brand owners whose brands are symbolized by lo-
gos can avail themselves of protections under the Act. In addition, brand 
owners are also afforded protection against unauthorized use of their logo 
under copyright law. In order to decrease the likelihood of unauthorized 
use of their logo, brand owners should consider whether to try to register 
and to enforce not only their trademark rights, but also their copyright 
rights. The addition of a cause of action under copyright law carries with 
it certain benefits that are not present in a cause of action under trademark 
law. However, not all logos merit copyright protection. Moreover, in order 
to maximize the value of including a cause of action for copyright infringe-
ment, in general, the copyright holder must have taken certain steps prior 
to the occurrence of the infringement at issue. Appreciating the advantages 
of using copyright law to protect one’s logo, how and when to avail oneself 
of this protection, and the threshold level of creativity necessary to protect a 
logo under copyright law can be invaluable to a brand owner. 
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I. The Interplay between Trademarks and Copyright Rights  
 in Logos

A. Trademarks

The Lanham Act defines a trademark as “any word, name, symbol or 
device or any combination thereof . . . [that is used] to identify and dis-
tinguish . . . goods . . . from those manufactured or sold by others and to 
indicate the source of the goods[.]”2 Although the definition of a “trade-
mark” does not explicitly recite “logos,” courts have universally recognized 
that under the Lanham Act, as well as under common law, logos can be the 
source of trademark rights.3

Trademark rights protect against the unauthorized use of a trademark 
that is likely to cause confusion, to cause mistake, or to deceive, with respect 
to the source or sponsorship of goods or services.4 With trademark rights 
comes the right to sue for civil remedies and injunctive relief.5 

Under the Lanham Act, brand owners have the option, but not the obliga-
tion to register their trademarks with the United States Patent and Trademark 
Office (“USPTO”). 6 Thus, registration of a trademark is not a prerequisite 
to enforcement of rights.7 However, with registration of a trademark comes 
certain advantages, including that registration is prima facie evidence of the 
mark’s validity and serves as constructive notice of the registrant’s claim of 
ownership.8 Further, once a mark has been registered on the principal register 
for five years, it can become incontestable.9 Because of the benefits of registra-
tion, practitioners who counsel clients on trademark issues, often recommend 
that unless a trademark application is likely to be rejected by the USPTO or 
opposed by a third party, and the mark is being used or will be used in inter-
state commerce, the benefits of registering a trademark outweigh the costs.

When pursuing a cause of action under the Lanham Act for trademark 
infringement, the brand owner must establish a likelihood of confusion 
regardless of whether the trademark is registered.10 This proof requires the 
consideration of a long list of factors (only a subset of which might be appli-
cable in any particular case).11 Satisfying this burden can be costly, and the 
fact specific nature of an analysis of the likelihood of confusion factors often 
renders a claim resistant to decision upon summary judgment.12 

B. Copyright Rights

Brand owners may also be able to obtain copyright protections for their 
logos, but such logo must be sufficiently unique,13 containing the stylization 
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of letters, numbers, words, shapes, patterns, or a combination thereof. The 
benefits of possessing copyright rights include the following rights, which are 
not associated with trademark rights: (1) the availability of statutory damages 
and attorneys’ fees when the rights have been registered prior to infringement 
or within three months of first publication;14 (2) an ability to avoid the com-
plex likelihood of confusion analysis mandated under the Lanham Act, and 
instead focus on whether there is a substantial similarity between the logo as 
created and as used by the accused infringer;15 (3) the availability of defen-
dant’s profits, with the burden on the infringer to prove deductible expenses;16 
and (4) a breadth that extends to unauthorized uses in connection with goods 
or services that are unrelated to those of the brand owner.17

As with trademarks rights, the creation of copyright rights is not depen-
dent upon registration of those rights.18 However, unlike with trademark 
rights, registration is generally a prerequisite to enforcing one’s copyright 
rights, unless certain limited exceptions apply. 19 

II. Copyrightability of Logos

Copyright law protects original works of authorship that are fixed in 
any tangible medium.20 As the Supreme Court has noted: “The sine qua 
non of copyrightability is originality.”21 To be original, a work must be inde-
pendently created and contain a modicum of creativity.22 It is important for 
brand owners to understand the threshold “modicum” of creativity.

 A. Recent Guidance from the Courts

Courts will not review a decision of the Copyright Office to register 
a work or to deny registration of a work except under the Administrative 
Procedures Act (“APA”),23 which requires that a court not set aside an agen-
cy decision unless it is arbitrary, capricious, an abuse of discretion, or other-
wise not in accordance with law.24 This high burden deters most applicants 
whose works are denied registration from seeking court review. One recent 
case filed by Speedway Motors Inc. (“Speedway”), in connection with its 
attempt to register its logos, illustrates the onerous burden on a plaintiff 
who seeks court review.25

Speedway tried to register copyright rights in the following three logos:26 
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It filed a separate copyright application for each logo.27 The Copyright Office 
denied each application, noting “familiar symbols or designs; basic geomet-
ric shapes; words and short phrases such as names, titles, and slogans; or 
mere variations of typographic ornamentation, lettering or coloring” fall 
“‘into a narrow area where admittedly independent efforts are deemed too 
trivial or insignificant to support a copyright.’”28

Speedway first sought reconsideration of the refusals to register with-
in the Copyright Office, and, when unsuccessful, sought review by the 
United States District Court for the District of Nebraska, arguing that the 
Copyright Office’s denials of its applications for registration were arbitrary, 
capricious, not in accordance with law, and were inconsistent with prior 
decisions.29 Although Speedway used the language of the APA when trying 
to persuade the Court, the Court concluded that the Copyright Office had 
not abused its discretion and its acts were not arbitrary or capricious.30 In 
doing so, the Court emphasized that the Copyright Office had clearly stated 
its reasoning on the record and the Court deemed the reasoning “a rational 
connection between the facts found—that the logos consist of individual 
elements that are not subject to copyright and that the arrangement of those 
elements as a whole is also insufficiently creative to justify copyright—and 
the choice made to deny Speedway’s applications.”31 

The Court’s deference to the expertise of the Copyright Office is com-
mon amongst copyright cases and, as such, Speedway illustrates the impor-
tance of a brand owner successfully registering its logo with the Copyright 
Office.32

 B. Copyright Office Practice

The Copyright Office considers whether a logo is worthy of copyright 
protection if the logo “embodies ‘some creative authorship in its delineation 
or form.’”33 As guideposts, in its Compendium of U.S. Copyright Office 
Practices,34 the Copyright Office lists six types of logos that it will refuse to 
register. They are logos that consist only of:

■ Wording.

■ Mere scripting or lettering, either with or without uncopyrightable 
ornamentation.

■ Handwritten words or signatures, regardless of how fanciful they 
may be.
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■ Mere spatial placement or format of trademark, logo or label 
elements.

■ Uncopyrightable use of color, frames, borders, or differently sized 
font.

■ Mere use of different fonts or functional colors, frame, or borders, 
either standing alone or in combination.35

This list, describing the lower boundary of logos not worthy of copyright 
protection, provides minimal guidance and, to the dismay of brand owners, 
“there is no bright-line test for how much detail is required to make two 
dimensional art [such as logos] copyrightable.”36

 Further, the Copyright Office’s regulations are also of minimal assis-
tance. For example, 37 C.F.R. § 202.1(a) notes a prohibition against reg-
istration of familiar symbols or designs, with the proviso that although 
the Copyright Office will register works that consist of merely geometric 
shapes, “the author’s use of those shapes [must] result[] in a work that as a 
whole, is sufficiently creative.”37 Glaringly, this regulation raises questions 
with respect to what it means for a logo to be “sufficiently creative.” For 
true guidance, one needs to delve into how the Copyright Office has treated 
applications to register copyright rights in logos.38

III. Recent Copyright Office Decisions

 Within the Copyright Office, the Review Board (the “Board”) 
hears appeals from adverse decisions by Copyright Office specialists who 
decide whether to accept applications for registration. A review of these de-
cisions shows that the Copyright Office is diligent when refusing to register 
copyright rights in logos that it deems to be the combination of basic shapes 
or stylized fonts or a combination thereof. The Copyright Office recently 
refused to accept the following logos:

Noting that the circles and diamond-like shapes are un-
protectable, concluding “the combination of these unpro-
tectable elements is insufficiently creative to support copy-
right rights[;]”39

Noting that the tapered repeated spiral bands of decreas-
ing size were common geometric shapes and thus ineligible for 
copyright protection, and their combination, even with the spe-
cific color arrangement was insufficient for copyright rights;40
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Noting that the individual elements, portions of the let-
ters “H,” “D,” and “R” even in a specific typography, were 
not copyrightable and their combination was not sufficiently 
creative to provide a basis for copyright rights; 41 

Noting that a spoon is a common shape and thus not 
protectable under copyright law and that its combination 
with the words of the logo was not sufficiently creative to 
warrant copyright protection;42

Noting “when viewed as a whole, the selection, coordi-
nation and arrangement of the star, the protruding curved 
lines, and the short phrases are not sufficiently creative to 
rend the Work original”;43

Noting that the arrangement of two letters inside a bi-
sected circle that could be viewed as a third letter to be “too 
simplistic to meet the legal requirements” for copyright 
protection;44

Noting “the short phrase combined with familiar sym-
bols/designs that make up the Work, as a whole, lacks the 
requisite amount of creativity in their selection, combination 
and arrangement to warrant copyright protection[;]” 45 and

Noting “the Work here includes minor variations of 
unprotectable shapes and letters that do not rise to the level 
of sufficient creativity” to warrant copyright protection. 46

By contrast, the Board has, in a few instances, reversed examination spe-
cialists who refused to register logos. These decisions provide guidance as to 
when a logo possesses sufficient creativity to be the basis of copyright rights:

Noting “each of the Work’s individual elements—
chevrons, arrows, a square, a hexagon, and coloring are not 
copyrightable . . . the Work’s selection and combination of 
its individual elements displays sufficient creativity to meet 
the statutory requirement for copyright protection[;]”47

Noting that this particular combination of colors and 
shapes creates “a sufficient, although minimal, amount of 
original and creative two-dimensional authorship to sup-
port copyright protection;”48
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Noting “the combination of elements in the Stitch 
Design—namely the asymmetrical and differing curvature 
of each line, the inversion of the bottom line from that 
normally found in baseball stitching and the varying ap-
pearance of each stitch mark – in the aggregate constitutes 
a sufficient, although minimal amount of original and cre-
ative authorship[;]”49 

Noting “the asymmetric star-like shape in the center of 
the design, colored in black and white to create dimension 
and shading, combined with the red and black background 
help demonstrate the modicum of creativity required for 
copyrightability;50

Noting that the stylization of overlapping rhombus 
shapes that are bisected by text, allowing the shapes to be 
seen as either diamonds or triangles, in combination with 
the three colors demonstrates “the modicum of creativity 
required for copyrightability[;]”51 and

Noting that the combination of a blue element and a 
red element that conform to the contours of an aircraft tail 
in combination with a white and gray triangle that evokes 
the head of an eagle with shading “provides the minimum 
amount of creativity necessary for copyright protection.”52

When the reversals and affirmations by the Copyright Board are re-
viewed, one can see a pattern. The Copyright Board disfavors common uses 
and arrangements of letters, shapes, and patterns, including simple combi-
nations of the same. Conversely, when a logo involves the arrangement of 
multiple different shapes and colors, tending to a unique impression that is 
more than the sum of the components of the logo, the Copyright Office is 
receptive to applications for the registration of copyright rights. 

IV. Conclusion

Trademark rights and copyright rights are neither mutually exclusive nor 
co-extensive. Instead, they may be overlapping. Because Congress has provid-
ed copyright holders with certain advantages relative to trademark owners, 
including, if timely registered, the advantages of attorneys’ fees and statutory 
damages, and a wider scope of protection (that extends beyond a likelihood 
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of confusion as to source identification), brand owners that make use of logos 
that are more than the simple combination of shapes, symbols and/or letters 
are well advised to consider registering and enforcing those rights. 
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1-42-UMH5I, SR 1-8313812653, TB Diamond Logo (June 16, 2021), 
https://www.copyright.gov/rulings-filings/review-board/docs/tb-dia-
mond-logo.pdf.

47 U.S. Copyright Office Review Board, Opinion Letter, Correspondence 
ID 1-4MNB8KH, SR 1-8882877581, Hexagon Shaped Logo (April 14, 
2022), https://www.copyright.gov/rulings-filings/review-board/docs/hexa-
gon-shaped-logo.pdf.  

48 U.S. Copyright Office Review Board, Opinion Letter, Correspondence 
ID 1-3MIT68F, SR 1-6278787931, Northwind logos with boat (October 
9, 2020), https://www.copyright.gov/rulings-filings/review-board/docs/
northwind-logo.pdf.

49 U.S. Copyright Office Review Board, Opinion Letter, Correspondence ID 
1-3FPM6MD, SR 1-5612989081, Cooperstown Vodka Artwork (August 
12, 2020), https://www.copyright.gov/rulings-filings/review-board/docs/
cooperstown-vodka.pdf (affirming in part and reversing in part).

50 U.S. Copyright Office Review Board, Opinion Letter, Correspondence 
ID 1-3M8QY9R, SR 1-729466177, Dead Kennedys “DK” Logo (May 
7, 2020), https://www.copyright.gov/rulings-filings/review-board/docs/
dead-kennedys-dk-logo.pdf.

51 U.S. Copyright Office Review Board, Opinion Letter, Correspondence 
ID 1-3FQTX8P, SR 1-6079580741, 2010 Vancouver Whitecaps Prima-
ry Crest (April 23, 2020), https://www.copyright.gov/rulings-filings/re-
view-board/docs/vancouver-whitecaps-primary-crest.pdf.

52 U.S. Copyright Office Review Board, Opinion Letter, Correspondence ID 
1-28H4ZFK, SR 1-3537494381, American Airlines Flight Symbol, (Jan-
uary 8, 2018), https://www.copyright.gov/rulings-filings/review-board/
docs/american-airlines-flight-symbol.pdf.

Scott D. Locke, Esq., is a partner at Dorf & Nelson LLP and chairs the Intel-
lectual Property Practice Group.
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